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California’s water supply, including the production, conservation, treatment,
storage, transportation, and distribution of water throughout the state.

ACWA’s Legal Affairs Committee, comprised of atftorneys

representing ACWA member agencies from each of ACWA’s ten regional

divisions throughout the state, monitors litigation and has determined that
this case involves significant issues affecting ACWA’s member agencies.
Specifically, thié case involves issues that could adversely affect the ability
of our ﬁember agencies to effectively manage groundwater supplies.
Groundwater supplies throughout this state are managed according to the
constitutional mandates to: (1) put all water to maximum beneficial use
subject only to not causing undesirable results, and (2) not waste water.
Since certain arguments advanced by Appellants herein are contrary to those
fundamental management principles and would unduly restrict the flexibility
that water agencies need to achieve those mandates, ACWA submits this

amicus curiae brief.







After reviewing Appellants Center for Biological Diversity, ef al.’s
(“Appellants”) briefs on the issue of groundwater management, however,
ACWA is concerned that the governing constitutional mandates and the
important management strategies needed to achieve those mandates will be
eroded if Appellants’ legal arguments are embraced by this Court.
Appellants contend that their interpretation of Respondents’ Desert
Groundwater Management Ordinance (“Ordinance”)* is consistent with
California groundwater law, buf Appellants wrongly interpret that body of
law. For example, Appellants argue that California groundwater law requireé
that:

A basin must be returned to its “natural equilibrium”

existing before commencement of groundwater extractions.
(Appellants® Opening Brief (AOB), p. 19.)

- Groundwater extractions must be managed to allow for a
“periodic true-up.” (AOB, p 19.) .

- QGroundwater extractions should never exceed natural
recharge. (AOB, pp. 1, 6, 8-9.)

- The concept of a “temporary surplus” is limited to one
particular type of waste. (AOB, pp. 19-22.)

For the reasons discussed herein, Appellants’ arguments are contrary
to California groundwater law and, if adopted in this case, water agencies

will be unduly restricted in their management of our water resources, which

2 ACWA takes no position as to the correct interpretation or
application of the Ordinance since it is a local matter.
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Rather, the State of California ‘owns all of the state’s water, not as a
proprietary owner, but olnly to supervise and regulate water use for the
public’s benefit. Jd. at pp. 1022, 1026. In contrast, individual water rights
holders, including public and private water agencies, can have aright to “take
‘and use” only a reasonable émount of water needed for a beneficial purpose.
Central and Wes‘r Ba&fn Water Repleni;shment Dist. v. Southern Cal. Water
Co. (2003) 109 Cal. App.4th 891, 905.

B.  The Well-Established Concepts Of Safe Yield And Overdraft

Implement The State Policy Of Putting Water Resources To

Maximum Beneficial Use Subiect Only To Not Causing -
Undesirable Results

“Safe yield” has been defined by the Supreme Court as “[t]he
maximum quantity of water which can be withdrawn énnuaﬂy from a
groundwater supply under a given set of conditions without causing an
undesirable result.” City of Los Angeles v. City of San Fi erndndo (1975) 14
Cal.3d 199, 278 (quoting City of Pasadena v. City of Alhambra (1949) 33

Cal.2d 908, 929). One “undesirable result” to be avoided is “the gradual

lowering of the ground water levels resulting eventually in depletion of the

supply.” fd. Examples of other recognized “undesirable results” include
significant and unreasonable degraded water quality, seawater intrusion, land
subsidence and reduction in groundwater storage. (Water Code § 10721(\%1).)

Safe yield takes into account all sources of inflow to a basin. City of

San Fernando, 14 Cal.3d at 278. This includes sources of natural recharge,







The closely related concépt of overdraft comes about in the absence
of a surplus. City of ‘San F ernando, 14 Cal.3d. at 278. Put another way, a
" condition of ovefdraft exists when groundwater extractions exceed the safe
yield. Id. Thus, a condition of overdraft exists when the totality of
extractions from a groundwaterl basin are such that the basin will eventually
be depleted. City of Santa Maria, 211 Cal. App. 4th, at 279, see also, Mojave
Water Agency, 23 Cal. 4th at 1234 (regarding the Mojaye Basin, “[t]he
largest increase in overdraft in'the Basin occurred i)gtween 1970 and 1980.
buring that time, well levels and water quality experienced a steady and
significant decline. It overdraft conditioﬁs continue, the basin’s water supply
will experience significant dépietion.”) |
Whether a surplus or overdraft exists in a particular case is a fact -
specific inquiry requiring, among other considerations, an analysis of the
 total inputs and outputs from a basin and its hydrogeological con@itions. But
the crucial question is not whether the groundwater table will be lowered by
extractioné; it is whether all extractions taken together will eventually
prodﬁce an “undesirable result.” If extractions are managed to avoid an

undesirable result, the groundwater supplies are not in an overdraft condition.







Code § 10721(w) (emphasis added).) Thus, the SGMA recognizes that the
touchstone for proper groundwater management is avoidance of an
undesirable result in the long term. (Watér Code §10727.2(b).) Moreover,
the SGMA allows for flexibility in management and conjunctive use
programs that can rely on heavier use of groundwater resources in the short
term to maximize available supplies, so long as they do not cause an
undesirable result. (See Water Code § 10721(v).)

- The Urban Water Management Planning Act (“UWMPA™) is another
state statute governing the management of groundwater supplies that relies
on the concept of overdraft. This statute details the management plans that
California’s urban water suppliers must adopt every five years in order to
ensure the efficient use of urban water supplies. (Water Code §§ 10610 ef
seq.) Agencies subject to the statute are required to prepare and adopt Urban.
'Water Management Plans that, among other things, include:

A description of any érouadwater basin or basins from which
the urban water supplier pumps groundwater ... For basins that
have not been adjudicated, information as to whether the
department has identified the basin or basins as overdrafted or
has projected that the basin will become overdrafied if present
management conditions confinue, in the most current official
departmental bulletin that characterizes the condition of the
groundwater basin, and a defailed description of the efforts

being undertaken by the urban water supplier to eliminate the
long-term overdraft condition.

(Water Code § 10631(b)(2) (emphasis added).)
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attention on groundwater basins where pumping over the safe yield has put
a basin in danger of an undesirable result.
D. To Achieve The Constitutional Mandates, Courts And State

Policy Recognize The Need To Provide Flexibility To The
Groundwater Apencies Managing Groundwater Supplies

In light of ever changing circumstances concerning water supplies and
demands, courts and state policy recognize the need to accord flexibility to
agencies that manage groundwater resources. For example, in groundwater
adjudication cases, the California Supreme Court has recognized that a
“physical solution” can be imposed by courts for the long-term maintenance
of the basin. Pasadena v. Alhambra, 33 Cal.2d at 948. A court judgment
embodying such a physical solution must include the “appropriate flexibility
to meet pertinent changes and developments.” Central Basin Municipal
Waste District v. Fossette (1965) 235 Cal. App. 2d 689, 700-01.

Similarly, in Bulletin 118, the Department of Water Resources states
that:

Groundwater management must be adapted to an area’s

political, institutional, legal, and technical constraints and
opportunities. Groundwater management must be failored to

each basin or subbasin’s conditions and needs. Even within a

single basin, the management objectives may change as more

is learned about managing the resource within that basin.

Flexibility is the key, but that flexibility must operate within a

framework that ensures public participation, monitoring,

evaluation, feedback on management alternatives, rules and
regulations, and enforcement.

(Department of Water Resources, Bulletin 118 (2003 update), at p. 38.)

10
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E. California I.aw Supports The Application Of Safe Yield And
Undesirable Results As The Standard For Determining How
Much Groundwater Can Be Extracted From A Basin

Contrary to these well-established legal and management principles
concerning groundwater resources, Appellants assert a number of incorrect
legal positions. F irét, Appellants argue that, conSistent with groundwater law
(citing the decision in San F emando), the basin at issue must be allowed to
return to its “natural equilibrium” based on “periodic true-ups.” (AOB, pp.
19-20.) Those concepts simply do not exist under California groundwater
law. Under the key .groundwater management concepts of safe yield, surplus
and overdraﬂ, water agencies are nof obligated to maintain groundwater
basiqs at pre-withdrawal levels, nor are they obligated to restoré groundwater
basins to pre-withdrawal levels following use. Such a requirement would
contravene the constitutional mandate to put all water to beneficial use by
requiring agencies to dedicate water to maintaining certain groundwater
levels. Maintai_ning particular groundwater levels independent of the

essential goal of avoiding adverse effects would be arbitrary. Such a standard

has never been recognized as a beneficial use of water in this state, and

indeed would be a wasteful practice in violation of the constitutional
mandates because it would preclude management options that can enhance
the supply of water Withoﬁt ‘causing adverse effects.

Further, using annual natural recharge as the sole determinant of how

much groundwater can safely be withdrawn has never been the correct legal

12
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Yet, nowhere in the San Fernando decision did the Court limit the
import of its decision to the case’s facts. Nor should this Court embrace such
a narrow interpretation of the San Fernando decision. Water agencies must
manage water resources under their jurisdiction to avoid unreasonable uses
under a variety of circumstances. In fact:

California courts have never defined, nor as far as we have

been able to determine, even attempted to define, what

constitutes an unreasonable use of water, perhaps because the

reasonableness of any particular use depends largely on the
circumstances.

Light v. State Water Resources Control Bd. (2014) 226 Cal. App. 4th 1463,
1479 (citing Peabody v. City of T}allejo (1935) 2 Cai.Zld 351, 368).

Since water agencies must retain sufficient flexibility to achieve the
Constitution’s mandates concerning maximum beneficial and avoidance of
waste under a variety of circﬁmstances, ACWA urges the Court to decline to
accept Appellants’ unduly narrow interpretation of the San Fernando
decision.

IV. CONCLUSION

ACWA urges this Court to apply the well-established legal standards
applicable to the management of groundwater resources. Under mandates
from the Crﬁifornia Constitutién, case law and statutory authority, our water

Tesources must be put to maximum beneficial use and not wasted, subject

cnly to not causing an undesirable result in the long term. The legal

14
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